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THE RULE AGAINST PERPETUITIES SEPARABLE LIMITATIONS 

It is a long settled rule that a gift not separated by the donor will not 
be separated by the courts in order to save it from the rule against per- 
petuities. Thus if a politically-minded testator should devise his real 
estate to John for life with remainder in fee to the first son of John who 
should be elected to Congress, but if John should have no such son, then 
the estate to go to the testator's daughter, Sarah, in fee, the gift to Sarah 
would be void for remoteness, even though John should die without 
ever having had any son at all. 1 Sarah's gift would have been saved if 
the testator had been thoughtful enough to separate the contingencies, 
and had said that Sarah was to have it if none of John's sons was elected 
to Congress or if John had no sons. But since the testator had not done 
this, it is settled that the courts will not do it for him. Jessel, M. R., 2 
thought the rule "purely technical," but for all that it still flourishes in 
the United States as well as in England, its ancient home. 3 There has, 
however, grown up an interesting exception to this rule in case of 
bequests of future interests in personalty. Suppose the testator 
bequeaths family plate and portraits to his son John for life, with 
successive remainders in tail to the first and other sons of John, and then, 
in default of such issue of John, to Sarah. Here it is manifest that 
John's issue may fail at the time of his death by his then having no issue 
at all, or it may fail at some remote time in the future in case he leaves 
a son. Since the subject of this gift is personalty, the first vested donee 
in tail takes the entire property, and the gift over to Sarah must be a 
mere executory interest and not a vested remainder. Therefore, under 
the general rule, Sarah's gift would be void even though John died a 
bachelor. And such was the earlier holding.* After much fluctuation 
of opinion 5 the House of Lords in 1 760" held it valid when the persons 
who were to take the prior absolute interests never came into existence ; 
that is, the limitation was split to save the gift. And this has ever since 
been settled law. But even so, the rule that personalty settled after the 

1 Proctor v. Bishop of Bath & Wells (1794, C. P.) 2 H. Bl. 358. 

'Miles v. Harford (1879) L. R. 12 Ch. Div. 691, 704. 

'See Kales, Future Interests (2d ed. 1920) sec. 685; Gray, Perpetuities (3d ed. 
1915) sec. 350 et seq. 

4 Burgess v. Burgess (1674) 1 Ch. Cas. 229, 1 Mod. 115. 

"Compare Higgins v. Dozvler (1707) 1 P. Wms. 98, 2 Vern. 600, and Stanley v. 
Leigh (1732) 2 P. Wms. 686 (holding such a gift good), with Clare v. Clare 
(1734) Cas. Temp. Talbot, 21, and Brett v. Sawbridge (1736, H. L.) 4 Bro. P. C. 
244, 1 Eng. Rep. 1230 (declaring it to be too remote). 

"Pelham v. Gregory (1760, H. L.) 5 Bro. P. C. 435. 
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mode of realty vests absolutely in the first donee in esse to whom the 
gift has been described with words, such as would create a fee tail in 
realty, with a consequent failure of all limitations over, has proved most 
embarrassing to settlors who wished to make sure that chattels of family 
interest, like portraits and plate, should remain in possession of the suc- 
cessive owners of the family landed estates. In the effort to accomplish 
this natural desire of testators, conveyancers in England have been accus- 
tomed to place such personalty in trust to be held and enjoyed in the same 
manner as settled land "so far as the rules of law and equity will per- 
mit." This phrase was a direct invitation to the courts which they could 
not be expected to decline. There has been mucli litigation 7 with the 
net result that each successive life tenant of the realty takes a possessory 
right to the chattels for life, until an estate in the land vests in right 
(although not necessarily in possession) in an existing tenant in tail, 
when the trust in the personalty is executed. Such tenant in tail then 
becomes the absolute owner of the chattels, subject, of course, to the pos- 
sessory right of any prior life tenant of the realty who may be living, 
unless the language of the settlement clearly makes possession of the 
realty a condition of ownership of the chattels, in which event the trust 
remains executory. The Court of Appeal held 8 that in such a settle- 
ment of personalty for the use of "the person or persons who for the 
time being shall be entitled to the said mansion house," such a condition 
was expressed with sufficient clearness. This decision has been much 
criticized, although never overruled. 9 

The rule and its application have recently come up for debate and 
decision in the House of Lords in the interesting case of Portman v. 
Portman. w Here, in effect, was a testamentary trust of chattels, "to go 
and be held so far as the rules of law and equity will permit with the Man- 
sion House called Buxted Park as heirlooms, 11 to be held and enjoyed 
accordingly in succession by the several persons who shall be respectively 
entitled for the time being to hold and enjoy the said Mansion House." 
The land referred to was settled in substance as follows : to A for life, 
with remainder for life to the first son of A, who should be born in the 
settlor's lifetime, and not be entitled to the Barony of Portman, with 
remainders in tail successively to the other sons of A. Then was added 
the proviso that if any of A's issue should become entitled to said Barony 
in possession, the estate should go over as if he had died without issue. 



' Gray, op. cit. sees. 365, 366, where the cases are cited with comment. 

8 In re Lord Chesham's Settlement [1909] 2 Ch. 329, adopting the construction 
placed upon the same instrument by Mr. Justice Chitty. In re Lord Chesham's 
Settlement (1886) L. R. 31 Ch. Div. 466. 

"See the remarks of Lord Chancellor Birkenhead in the case of Portman v. 
Portman (1922, H. L.) 38 T. L. R. 887, 890. 

10 Supra note 9. 

a Of course, calling them heirlooms doesn't make them so. See Gray, op. cit. 
sec. 363, note 3. 
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Under this settlement, upon A's death in 1899, her second son came 
into possession of the Mansion House and chattels. In 1903 a daughter, 
the Hon. Selina Lusie, was born to him. According to the rule above 
stated, this honorable infant became at once vested with an estate tail 
in the Mansion House, expectant upon her father's life estate, and sub- 
ject to be divested by the subsequent birth of a brother, and thereby 
absolutely entitled to the chattels, likewise subject to divestment upon 
the advent of a brother. No brother arrived, but the Hon. Selina's 
father did succeed to the Barony in 1919, and she at once lost her vested 
interest in the Mansion House by the operation of the proviso which 
carried to the third son of A, the Hon. Claud, an estate tail in possession 
in the realty. This shifting clause did not violate the rule against per- 
petuities as far as the real estate was concerned, for it is well settled that 
a conditional limitation that must take effect, if at all, during the continu- 
ance of an estate tail, does not violate the rule, since the power of the 
tenant in tail to destroy all future interests by barring the entail places 
the entire estate unconditionally under his control. 12 

The third son, having been confirmed in his possession of the Mansion 
House by a decree of the Court of Chancery, 13 insisted that he was 
entitled to have also the "heirlooms" which the settlor so evidently 
intended to remain in the Mansion .House. But the intention of the 
testator, however clear to the lay reader, and the hopes of the third son, 
now tenant of the Mansion House, were alike doomed to defeat, for the 
House of Lords, affirming the order of the Court of Appeal, 14 which, in 
turn, had approved the decree of the Chancery Division, 15 held, (1) 
that there was nothing in the language of the settlement to prevent the 
operation of the general rule that settled chattels vest in the first tenant 
in tail in esse, whether in possession of the realty or not; and (2) that 
the proviso which had shifted the realty to the third son, did not disturb 
the Hon. Selina in her ownership, or her father, the now Viscount, in 
his possession of the personalty, because the proviso, although perfectly 
valid as to the realty, for the reason stated, was void for remoteness as 
to the personalty. This latter conclusion is necessarily correct if the 
limitations of the personalty be regarded as a single gift, for the shift 
might easily take place much more than twenty-one years after lives in 
being at the settlor's death, and there is no such thing as barring an 
entail in personalty. But, it may be asked, if the court will split the gift 
as originally made for the sake of the Hon. Selina, why will it not now 
split it for the sake of the Hon. Claud ? It is obvious that, as the event 
occurred, the shift can take place within lives in being ; and if the gift 

"See Gray, op cit. sec. 443 et seq.; 1 Jarman, IViUs (6th ed. 1910) 321, 322; 
Carr v. Erroll (1805) 6 East, 58; Portman v. Portman [1921, C. A.] 2 Ch. 491, 

SOS- 
11 In re Harcourt [1920] 1 Ch. 492. 
" [1921] 2 Ch. 491. 
15 [1921] 1 Ch. 187. 
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over can be separated into one which should take effect in case the first 
son of A to take the Mansion House should succeed to the Barony 
(which happened), and another in case any succeeding tenant should 
attain to that honor, it is clear that the gift over could be saved, and the 
testator's purpose given effect. But after the brief suspension of activ- 
ity that saved the gift to the Hon. Selina, the general rule came again 
into its own. The courts will not separate gifts for donors. The 
Lord Chancellor distinguished Harrington v. Harrington 1 * upon which 
counsel for the Hon. Claud relied, and the family plate and portraits of 
the Harcourts passed from the Harcourt Mansion into the present pos- 
session of Viscount Portman and the ultimate disposition of the Hon. 
Selina, always assuming that no baby brother intervenes. Such is the 
perfect work of a rule of construction allowed to play the part of a rule 
of law. 

W. R. V. 



THE CORONADO COAL CASE 

In these times of great industrial unrest, when disagreement between 
capital and labor seems to be the order of the day, every movement in 
the direction of remedial settlement of fundamental differences assumes 
proportions of unusual interest. While legislatures have been character- 
istically sluggish in their efforts, it is stimulating to note that the courts, 
to the limited extent that they can, are dealing with the question in a 
courageous and straightforward manner. An excellent example of such 
judicial courage is the recent decision of the Supreme Court of the 
United States in the case of the United Mine Workers of America v. 
Coronado Coal Co. (1922) 42 Sup. Ct. 570. Among other points of 
great moment to labor, that case held, 1 that a labor union was a legal 
entity so that it could be sued in its union name and that its funds 
accumulated to be expended in conducting strikes were subject to exe- 
cution in suits for torts committed by such a union in the course of a 
strike. 

At common law, only a natural or artificial person could sue or be sued. 
A corporation, therefore, being a legal entity, distinct and apart from the 
individuals who composed it, was considered as endowed with that 
attribute of artificial personality which permitted it to sue and be sued. 2 
This power to bring suit and the liability to judgment in suits brought 



" (1871) L. R. s H. L. 87. 

1 Although this holding was not absolutely necessary to the decision, nevertheless 
it is clear that the court intended to decide this issue before passing to the other 
issues involved. It should be borne in mind also, that this holding, even if it is 
considered part of the decision, is in theory binding only on the federal courts 
and that as far as the state courts are concerned, it is merely persuasive. 

• 1 Cook, Corporations (7th ed. 1913) sec. I. For our present purposes it is not 
necessary to analyze or discuss this legal fiction of an "entity." 



